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Topicality of the research: The protection of property rights is of particular importance for 

modern civil society, as it is the foundation for building a state governed by the rule of law. The 

Institute of property rights is a fundamental mechanism of the Russian legal system. 

Intensive growth of the rate and volume of property turnover often leads to the conflicts of interest, 

which therefore lead to the rise in the number of legal disputes over property. 

Court practice shows that claims for protection and obtaining property have become more frequent 

in the following cases: vindication, restitution, conviction, claims for the performance of 

contractual obligations, etc. 

The need for a developed system of property rights protection is due to the need to ensure the 

confidence of participants in civil turnover, which forms an economically independent, initiative 

person who is an integral element of civil society and able to interact with the state on an equal 

basis. A significant practical value in this regard is vindication, since the recovery of property from 

someone else's illegal possession guarantees the owner the restoration of his right of possession. 

Law enforcement practice shows that the growing number of requests for filing a claim for 

reclaiming property from someone else's illegal possession, as a way to protect violated property 

rights, has identified new problems that previously had no theoretical and practical significance. 

In addition, the rules on vindication have been the subject of many discussions regarding the 

complexity of their application, as well as their constitutionality, which have led to repeated 

appeals to the constitutional court and the European court of human rights. Therefore, a detailed 

study of this issue is currently relevant and necessary. 

The purpose of the research: comprehensive analysis of the theoretical and practical problems 

of legal regulation and law enforcement practice on the issues of reclaiming property from 

someone else's illegal possession and the prospects for their development. 

Objective:  

1. to give the definition of vindication, to determine its essence, meaning and legal nature;  

2. to investigate the participants of the vindication process, as well as the conditions for filing 

a vindication claim;  

3. to analyze the relations of vindication with other related civil law institutions;  

4. to determine the value of state registration in the vindication of real estate;  

5. to determine the features for claiming the damage of an immovable;  

6. to analyze the experience of foreign countries and determine the prospects for the 

development of the Institute of vindication. 



The theoretical and practical significance of the research: the conclusions of the research can 

be used in future scientific analysis of the problems of legal regulation of honor, dignity and 

business reputation protection, as well as in the course of practice. 

Results of the research:  

1. Vindication is an independent method of protecting real rights in modern civil law, ensuring the 

restoration of actual ownership of both movable and immovable property. 

2. The right to reclamation of property from unlawful possession belongs to owner of property 

within the meaning of article 302 of the Civil Code. However, in accordance with article 305 of 

the Civil cCode of the Russian Federation, a vindication claim can also be filed by a person who, 

although not the owner, owns property on the right of lifelong inherited ownership, economic 

management, operational management or as provided by law or contract. The defendant in the 

vindication claim is the actual owner of the property, the illegality of which is subject to proof in 

court. He must actually own the thing, since the result of satisfying vindication requirements is, as 

a rule, the seizure of property from the defendant and its transfer to the plaintiff; there must be no 

legal grounds for ownership of the property. In the case of a claim, it is advisable to refer both to 

the lack of will of the owner to dispose of the property, and to the dishonesty of the final buyer. 

There is no uniform judicial practice on a vindication claim and different decisions are made based 

on the actual circumstances of the case. To make a legitimate and reasonable decision, it is 

necessary to carefully study and properly assess the circumstances of each case, take into account 

the arguments of the plaintiff and the defendant, as well as follow the goals of ensuring stability 

and efficiency of civil turnover and establishing a balance of interests of all its participants. 

The study of theoretical and actual problems of vindication has shown that, despite the relevance 

and scientific development of this Institute, so far the "balance point" between the interests of the 

owner (title) and the actual owner of the property has not been definitively established. 

If the owner refuses to satisfy the vindication claim, the right of property must come to the bona 

fide acquirer. This theoretical position should be reflected in civil legislation in the Chapter on the 

grounds for the acquisition and termination of inheritance rights. 

3. Due to the complexity of determining priorities for protecting the rights of participants in civil 

turnover, in theory and practice there is a problem of competition between the Institute of 

vindication and other related institutions. The analysis of the correlation of vindication with other 

ways of protecting property interests allowed us to conclude only about the external similarity of 

these institutions. For the correct qualification of the claimed claims, the courts should establish 

circumstances that are relevant to the case and will correctly qualify the offense and restore justice. 

In connection with the inadmissibility of competition of vindication and restorative claims, there 

is a need to fix such a norm in the Civil Code that indicate the inadmissibility of filing a vindication 

claim with the application of the General rules of invalidity of transactions. In such cases, the 

relationship should be regulated under the rules of the concluded contract. 

4. Data from the state register is important in vindication proceedings. A bona fide acquirer is 

recognized as the owner from the moment of state registration of his property rights to real estate, 

and such a record can be canceled only by a court decision. In disputes related to recovery of 

residential premises at the suit of the public law body to which the property was transferred by 

inheritance as escheated property, considerable importance should be given to the fact of state 

registration of ownership of real property by a person who had no right to alienate it, as well as 

assess the actions of the public owner in the face of the competent authorities for registration and 

disposal of heirless property. 



5. Vindication is possible only in relation to a thing existing in nature. The termination of the right 

of ownership may be due to the transformation (destruction) of the thing, which occurs not at any, 

but only at a significant change in the physical parameters of the thing. A bona fide illegal owner 

is not responsible for the destruction, damage or alteration of a thing that occurred during the 

period when he did not know and should not have known about the illegality of his possession. At 

the same time, the owner has the right to claim damages from the relevant unauthorized alienator. 

6. In Russian legal system, there is a need to consolidate property protection at the legislative level, 

taking into account the experience of foreign countries. The relevance of this institution is observed 

in the analysis of the legal systems of continental system of law, and a simplified procedure for 

the protection of possessory claim and apply measures of self-defense will help to protect the 

infringed rights of participants in civil relations. 

Recommendations:  

- It is necessary to resolve the issue of transferring a thing to a bona fide person in case of refusal 

of the owner's vindication claim at the legislative level; 

- In the current civil legislation, it is necessary to introduce rules indicating the inadmissibility of 

filing a vindication claim with the application of the General rules of invalidity of transactions. In 

such cases the relationship should be regulated under the rules of the concluded contract; 

- Taking into account the experience of foreign countries, it is necessary to consolidate property 

protection at the legislative level. 

 

Электронное согласование от Ширяевой Т. А. получено 


